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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D18.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 

 Law & Motion 

 
   

    

1. 9:00 AM CASE NUMBER:  MSC17-01167 

CASE NAME:  JONES  VS.  TZEN-WEN 

HEARING ON MOTION FOR SUMARY JUDGMENT 

FILED BY:  CROSS-DEFENDANTS 

*TENTATIVE RULING:* 

Before the Court is a motion for summary judgment filed by cross-defendants George Hites and Emo-

Gizella Hites (the "Hiteses") seeking summary judgment on the cross-complaint filed by cross-

complainants Guy Tzen-Wen a/k/a Tzen-Wen Guo a/k/a/ Guo Tzen-Wen ("Guo") and Lin Bih-Wan 

a/k/a Bih-Wan Lin ("Lin") (collectively "Guo/Lin"). For the reasons set forth, the motion is denied. 

Background 

The Hiteses owned a large property in Danville, California that was ultimately subdivided into two 

parcels, one of which is owned by plaintiffs Jeffrey and Shannon Jones (collectively, "Jones") and the 

other by Guo/Lin. In 2016, Jones bought a 47-acre property from the Hiteses located at 5945 Bruce 

Drive in Danville, California ("Jones Property"). Guo/Lin Parties own the property located at 5950 

Bruce Drive, Danville, California ("Guo/Lin Property"), which is uphill from the Jones Property and 

which they purchased in 2011. 

This litigation arises out of landslides that occurred on the Jones Property in early 2017 that allegedly 

damaged the Jones Property. On June 22, 2017, Jones filed suit against various parties, including 
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Guo/Lin, for repair costs and other damages and injunctive relief. (Def. RJN ¶ 1.) Guo/Lin filed a cross-

complaint against the Hiteses and others on September 5, 2017. (X-Def. Exh. 5.)  

The Guo/Lin Cross-Complaint alleged six causes of action against the Hiteses, and two other causes of 

action against the former owners of the Guo/Lin Property, the Hoelsches. The Hites previously moved 

for summary adjudication of two causes of action (6th and 8th C/As) which was granted. (X-Def. Exh. 

15 [MSA Order filed 5/2/2022].) The Hiteses reached a settlement with Jones approved by the Court 

as a good faith settlement under Code of Civil Procedure sections 877 and 877.6, and the Court 

dismissed the indemnity-related claims against the Hiteses (1st, 2nd, and 3rd C/As) based on that 

settlement, leaving only the negligence cause of action (4th C/A) pending against the Hiteses. (X-Def. 

Exh. 16 [GFS Order filed 7/8/2022].)  

The Hiteses now move for summary judgment on the Guo/Lin Cross-Complaint and the negligence 

cause of action. They contend that that negligence cause of action is barred by the statute of 

limitations. Guo/Lin opposes the motion. 

Legal Standards for Ruling on Motion for Summary Judgment 

A motion for summary judgment "shall be granted if all the papers submitted show that there is no 

triable issue as to any material fact and that the moving party is entitled to judgment as a matter of 

law." (Code Civ. Proc. § 437c(c).) When a defendant moves for summary judgment, the defendant 

bears the burden of producing evidence that plaintiff cannot prove one or more essential elements of 

plaintiff's claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, but 

need not, present evidence that conclusively negates an element of the plaintiff's cause of action. The 

defendant may also present evidence that the plaintiff does not possess, and cannot reasonably 

obtain, needed evidence--as through admissions by the plaintiff following extensive discovery to the 

effect that he has discovered nothing."].) 

The issues to be considered on a motion for summary judgment are defined by the pleadings. (Doe v. 

Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on summary judgment 

are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 Cal.App.4th 156, 161 ["The 

complaint measures the materiality of the facts tendered in a defendant's challenge to the plaintiff's 

cause of action.,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 381.) When 

multiple theories are alleged in complaint, a defendant must negate all of them to prevail on a motion 

for summary judgment. (Teselle v. McLoughlin, supra, 173 Cal.App.4th at 161-162.) " '[A]s to each 

claim as framed by the complaint, "the motion must respond by establishing a complete defense or 

otherwise showing there is no factual basis for relief on any theory reasonably contemplated by the 

opponent's pleading." [Citations, internal quotation marks and italics omitted.]" (Doe v. Good 

Samaritan Hospital, supra, 23 Cal.App.5th at 661 [quoting Eriksson v. Nunnink (2011) 191 Cal.App.4th 

826, 848].) Once the defendant has met this initial burden, the burden shifts to the plaintiff to 

produce admissible evidence showing that a triable issue exists. (Advent, Inc. v. National Union Fire 

Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443, 453; Code Civ. Proc. § 437c(p)(2).) 
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The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 

party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 

ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary judgment cannot be granted 

when the facts are susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota 

Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 

Cal.App.4th 1378, 1392].) "All doubts as to the propriety of granting the motion—i.e., whether there 

is any triable issue of material fact—are to be resolved in favor of the party opposing the motion." 

(Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Defendants' Request for Judicial Notice 

Defendant requests that the Court take judicial notice of four facts shown by the Court's records in 

this case, including that the only cause of action remaining in the Guo/Lin Cross-Complaint against the 

Hiteses is the fourth cause of action for negligence. The Court grants the unopposed request. (Evid. 

Code §§ 452(d) and (h).) 

Analysis 

The Hiteses move for summary judgment on the ground the negligence claim is barred as a matter of 

law by the three-year statute of limitations for negligence (Code of Civil Procedure section 338) and 

by the ten-year statute of limitations for latent property defects (Code of Civil Procedure section 

337.15). Their answers assert the statute of limitations as an affirmative defense. (X-Def. Exhs. 13 and 

14 [G. Hites Answer, 2nd Aff. Def.; E. Hites Answer, 2nd Aff. Def.].) 

A. Undisputed Facts 

Virtually all of the material facts set forth in the Hiteses' Separate Statement of Undisputed Material 

Facts ("X-Def. UMF") are not disputed by Guo/Lin. (See X-Def. UMF Nos. 1-10, 12-17, 20-22, 25-28, 31-

40.) Among the facts that are undisputed is that Guo/Lin alleged that the Hoelsches, the former 

owners, had actual knowledge of the "landslide activity" occurring on the Guo/Lin Property during the 

time they resided at the Guo/Lin Property, including knowledge of a landslide that occurred in 2005. 

(X-Def. UMF Nos. 13-15.) The facts are also undisputed that the Hiteses caused repairs to be 

performed by Jim Perry at the Guo/Lin Property to address the 2005 landslide at least in 2006 and 

preceding June 20, 2007. (X-Def. UMF Nos. 17, 20.)  

The Hiteses cite essentially undisputed deposition and other testimony of the Guo/Lin expert Mark 

Myers and responses by Guo/Lin to RFAs. (X-Def. UMF Nos. 16-21, 24-27.) Based on those UMFs, the 

Hiteses contend that (a) the evidence based on the Guo/Lin expert's testimony (Mark Myers) that 

there were repairs made to the Guo/Lin Property in 2008 is not supported by the Google earth 

photographs on which he relied because the photographs are unauthenticated; (b) Myers concluded 

the landslide in late 2016/early 2017 was a "recurrence" of the 2005 landslide, which they contend 

means it is the "same" landslide as occurred in 2005, and therefore any claims based on that landslide 

are outside the 10-year statute of limitations; and (c) Guo/Lin do not have evidence of any repairs 

made by Jim Perry on the Guo/Lin Property within ten years of the filing of the Jones lawsuit, based 
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on their responses to the Hiteses RFAs. (X-Def. UMF Nos. 20, 21.)  

B. Negligence Statute of Limitations and Discovery Rule  

The Hiteses contend that the Hoelsches' knowledge of the 2005 landslide is imputed to Guo/Lin as 

the subsequent property owner, though the Hiteses cite no authority to support that proposition, and 

that the Guo/Lin negligence claim accrued when the 2005 landslide occurred and is now barred by 

the three-year statute of limitations for negligence under Code of Civil Procedure sections 338(b) and 

337.15. (Opp. p. 13, l. 21 -p. 14, l. 3; X-Def. UMF Nos. 13-15 [Hoelsches had knowledge of the 2005 

landslide].) The Hiteses' argument is premised on the position that the "property damage" to the 

Guo/Lin Property was the 2005 landslide. (Opp. p. 13, ll. 15-26, citing Kirby v. Albert D. Seeno 

Construction Co. (1992) 11 Cal.App.4th 1059, 1065 [accrual of tort cause of action from occurrence of 

last element essential to the cause of action and runs from date of defendant's act causing immediate 

and permanent damage to the property].)  

The argument does not address the basis of the negligence claim alleged in the Cross-Complaint, 

which is that the Hiteses negligently repaired the 2005 landslide damage by performing grading, filling 

and other work to restore the Guo/Lin Property. The Cross-Complaint alleges the negligent repairs 

made between 2005 and 2008 (Z-Def. UMF Nos. 16, 18, 26) are the acts that caused damage to the 

Guo/Lin Property when the 2016/2017 landslide occurred. The Hiteses' motion cites an allegation 

from paragraph 56 of the Cross-Complaint that the negligence Guo/Lin allege is due to the Hiteses' 

"failure to correct or control the landslides." (X-Def. UMF No. 28 [citing X-Compl. ¶ 55].) The failure to 

"correct or control" the landslides, however, must be also read in the context of the allegations that 

precede that paragraph alleging the Hiteses performed unpermitted and substandard repairs of the 

Guo/Lin Property and the earlier landslides. (X-Def. Exh. 5 [see, e.g., X-Compl. ¶¶ 12-16, 28-33, 52-

54].) 

Leaf v. City of San Mateo (1980) 104 Cal.App.3d 398 ("Leaf"), cited by the Hiteses, supports that under 

the discovery rule, the Guo/Lin negligence cause of action did not accrue until the 2016/2017 

landslide, which is the occurrence which caused compensable injury to the Guo/Lin Property from the 

negligent repairs and caused them to discover the cause of the damage was the negligent repairs 

made by the Hiteses. In Leaf, the Court held the plaintiffs' claims against the City of San Mateo for a 

defective sewer system under or near their property which caused damage to their residence was not 

time-barred. Though the homeowners were aware that their property had been damaged and 

pursued prior lawsuits based on that damage, they did not discover the negligent cause was the City's 

sewer system until a subsequent cave-in. Citing a number of tort decisions, the Court explained that 

the accrual of a cause of action under the discovery rule has been interpreted to be "when 'plaintiff 

either (1) actually discovered his injury and its negligent cause or (2) could have discovered injury and 

cause through the exercise of reasonable diligence.' [Citations omitted.]" (Id. at 407 [quoting Sanchez 

v. South Hoover Hospital (1976) 18 Cal.3d 93, 96-97 (italics added)].) (See also Kirby v. Albert D. Seeno 

Construction Co., supra, 11 Cal.App.4th at 1065 [same].) 

Siegel v. Anderson Homes, Inc. (2004) 118 Cal.App.4th 994, cited by the Hiteses and applying the 
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discovery rule, supports that the cause of action for negligent repair of the landslide did not accrue in 

this case until the 2016/2017 landslide occurred causing damage to the Guo/Lin Property as a result 

of the defective and negligent grading and filling performed by the Hiteses to repair the property 

after the 2005 landslide. That case involved a successive homeowner whose residence sustained 

structural damage to the framing inside the home's walls from water leakage while the prior owner 

held title, but the damage was not discovered until sometime after the new homeowner took title. 

The Court reversed the trial court's order dismissing the plaintiffs' claims against the builder, holding 

that the subsequent owners who discovered the property damage and its negligent cause were 

entitled to assert the cause of action. (Id. at 1009, 1014 [finding discovery of latent defects is relevant 

not just to the commencement of the statute of limitations but also to the "accrual of the cause of 

action" which requires compensable injury before cause of action accrues].) (See also Keru 

Investments, Inc. v. Cube Co. (1998) 63 Cal.App.4th 1412, 1423-1425 [defective earthquake retrofit 

work performed on property in 1985 which subsequently sustained extensive damage in 1994 

Northridge earthquake, both events at a time when Moross Group owned the property and therefore 

Moross Group, not a subsequent owner, had the property damage claim, stating the "tort cause of 

action arose . . . either when the defective work was completed or when the building sustained 

damage" as a result of the earthquake].)  

Notice or knowledge of the 2005 landslide is not the same as notice or knowledge that the Hiteses 

performed negligent, substandard repairs of the landslide. The Hiteses' motion is not supported by 

any evidence that (a) the Hoelsches or Guo/Lin had any notice or knowledge of the Hiteses' defective 

repair work and substandard grading and filling on the Guo/Lin Property until the subsequent 

2016/2017 landslide, or (b) that the Guo/Lin Property had sustained appreciable, compensable injury 

from the Hiteses' defective work until the 2016/2017 landslide. Under the discovery rule and these 

authorities, the claim against the Hiteses for property damage caused by the defective repair work 

after the 2005 landslide did not accrue until the 2016/2017 slide for purposes of the statute of 

limitations for property damage under Code of Civil Procedure section 338. 

C. Latent Defects Ten-Year Statute of Repose 

The Hiteses argue that another statute, Code of Civil Procedure section 337.15, imposes an outside, 

ten-year limitation on bringing claims for latent property damage and bars the Guo/Lin negligence 

claim. The parties dispute whether the ten-year statute of repose for construction defects in Code of 

Civil Procedure section 337.15 applies to these circumstances. The Leaf decision explains the purpose 

of the statute is "to protect developers of real estate against liability extending indefinitely into the 

future." (Leaf, supra, 104 Cal.App.3d at 404-405.) Assuming, but not deciding, the language of the 

statute is broad enough to encompass the Hiteses as persons who performed "construction of an 

improvement to real property," the Hiteses have not demonstrated they are entitled to summary 

judgment as a matter of law under that statute based on the evidence before the Court. 

First, the Hiteses' motion does not negate the allegations of the Cross-Complaint that the Hiteses 

performed repair work on landslides on the Guo/Lin Property between July 1999 and August 2016 (or 
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between June 1999 and June 2011). (X-Compl. ¶¶ 12-16, 28-33.) Guo/Lin allege that the Hiteses' 

breaches of duty in improperly grading and repairing landslides on the Guo/Lin Property without 

permits between 1999 and 2011 caused damage to the Guo/Lin Property. (X-Def. Exh. 5 [X-Compl. ¶¶ 

31-34 [Hoelsches allowed the Hiteses to perform grading, filling, and repairs on the Guo/Lin Property 

between 1999 and 2011 that was performed in a substandard manner and without permits], 52-54-

56].) These allegations frame the issues for the motion for summary judgment. (Doe v. Good 

Samaritan Hospital, supra, 23 Cal.App.5th at 661.)  

The Hiteses have not presented evidence from which the Court can conclude that the Hiteses did not 

perform repair work after Jim Perry performed his services in 2006 or sometime prior to June 20, 

2007. The Hiteses contend that Guo/Lin do not have evidence of any repairs made on the Guo/Lin 

Property within ten years of the filing of the Jones lawsuit; however, UMF Nos. 17 and 20 and the 

Guo/Lin Responses to RFA Nos. 21 and 22 do not directly support that proposition or an inference to 

that effect. The responses only indicate that Guo/Lin do not have evidence to dispute that "the work 

performed by Jim Perry occurred prior to June 20, 2007" and that Guo/Lin do not have evidence to 

dispute the work performed by Jim Perry was not performed on the Guo/Lin Property, although later 

deposition testimony by Myers refutes the latter. (X-Def. UMF Nos. 17 [Perry 2006 invoice], 20 [work 

performed by Perry prior to June 20, 2007], 21 [no information to dispute work was not performed by 

Perry on the Guo/Lin Property]; and X-Compl. Resp. to UMF No. 21 [citing Myers deposition 

testimony].)  

The Hiteses, however, have not submitted evidence in support of the motion or cited facts in the 

Separate Statement that they did not perform any repair work, grading or filing, on the Guo/Lin 

Property after June 20, 2007, either themselves or through another contractor or agent. As a result, 

they have not negated the allegations of the Cross-Complaint regarding the timing of the Hiteses' 

repairs made to the Guo/Lin Property and shifted the burden to Cross-Complainants to raise a triable 

issue as to whether the Hiteses made repairs to the Guo/Lin Property within ten years of the filing of 

the Cross-Complaint.  

Further, the Hiteses themselves cite the testimony of the Guo/Lin expert Mark Myers that he 

determined both that Jim Perry performed repairs on the Guo/Lin Property and that repairs to the 

landslide continued to be made in 2008. (X-Def. UMF Nos. 16, 18, 26 and supporting declaration and 

deposition evidence.) The Hiteses cite in support of their motion testimony by Myers that repairs 

were made to the landslide at the Guo/Lin Property from 2005 to 2008, based at least in part by 

Google earth photos of the property, and that Myers concludes it was the faulty repairs made to the 

Guo/Lin Property between 2005 and 2008 that resulted in the landslide that occurred in late 2016 on 

the Guo/Lin Property. (X-Def. UMF Nos. 16, 18, 26 and supporting declaration and deposition 

evidence.) In Opposition to the motion, Guo/Lin has presented additional evidence from the Hiteses' 

expert of repairs in April 2008. (X-Compl. Addl. Fact No. 1 and supporting evidence.) It is not material 

for the resolution of the motion whether the Hiteses' expert agreed or disagreed with Myers that 

repair work was performed in 2008, because Myers' testimony in his deposition and declarations 

raises a triable issue of fact that repair work on the landslide was performed on the Guo/Lin Property 
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in 2008. (See Reply to Guo/Lin Addl. Mat. Fact No. 1; Reply p. 4, ll. 12-18.)  

The Moving Parties' Separate Statement repeatedly cite as undisputed material facts Myers' opinion 

that repairs occurred at the Guo/Lin Property between 2005 and 2008. (X-Def. UMF Nos. 16, 18, 26, 

27.) They have offered those facts as undisputed and as the basis for their motion. Moving Parties' 

arguments raised for the first time in the reply that the conclusion is "really" based on 2006 and 2007 

photographs ignores the stated undisputed facts they offered in support of the motion, and in any 

event appears to misconstrue Myers' testimony, which refers to an April 2008 image as a point of 

comparison to earlier photos. (Reply p. 6, ll. 6-19.)  

The Hiteses discount Myers' testimony regarding any repairs in 2008 as they contend Google earth 

photographs relied on by Myers are "unauthenticated" or grainy and therefore do not provide a basis 

for his opinions regarding the timing of the landslide repairs. In Opposition to the motion, Guo/Lin 

cite evidence that the Hiteses' expert also relied on the Google earth photographs in his report, citing 

a reference in the expert report to "April 2008 Google Aerial" and stating "Some soil stockpiles along 

toe of slope on" Guo/Lin Property. (X-Compl. Addl. Mat. Fact No. 1; Wu Decl. ¶ 2 and Guo/Lin Index of 

Exh., Exh. 1.) Guo/Lin also include a "rough" transcript of the Hiteses' expert deposition. (X-Compl. 

Addl. Mat. Fact No. 1; Wu Decl. ¶ 2 and Guo/Lin Index of Exh., Exh. 1.)  

The rough deposition transcript of the Hiteses' expert is inadmissible, as set forth below. (Code Civ. 

Proc. § 225.540(b).) The Hiteses, however, do not cite any legal basis to support their position that 

Myers' expert opinion that repairs were made in 2008 can be disregarded because the Google earth 

photograph is not authenticated. (See Evid. Code § 801; Olive v. General Nutrition Centers, Inc. (2018) 

30 Cal.App.5th 804, 821–822 [expert may rely on inadmissible but reliable evidence].) The excerpt of 

the expert report by the Hiteses' expert, Glenn Tofani, also refers to an April 2008 "Google aerial," 

which supports the reliability of the evidence. (See Ambriz v. Kelegian (2007) 146 Cal.App.4th 1519, 

1527 [authenticity can be established by opposing party's reliance on the same source of evidence, in 

that case a deposition transcript]; Evid. Code §§ 1400, 1401, 1414.)  

In addition, the testimony cited by the Hiteses in UMF No. 18 indicates Myers may have also reviewed 

other aerial photographs in analyzing the visual differences between the Guo/Lin Property between 

2005 and 2008. (X-Def. UMF No. 18; X-Def. Exh. 9 [Myers Depo. 31:5-15, but see Myers Depo. 106:25-

107:16].) Further, Myers explained the fact that he could observe the material on the Google earth 

image despite the fact the image was grainy indicated the size was relatively large. (See, e.g. X-Def. 

UMF Nos. 18, 19 and cited evidence, and X-Compl. Resp. to UMF No. 19 and cited evidence, including 

Myers Depo. 33:3-20 ["you could see this is not a high-resolution image so the feature has to be 

pretty significant to show up on this image"].) This evidence collectively raises a triable issue of fact as 

to whether repairs continued in 2008 within the ten-year statute of limitations for latent defects 

based on the defect work performed by the Hiteses or at their behest. 

The Hiteses also argue that Myers' testimony that the landslide subject to the lawsuit is a 

"recurrence" of prior slides in 2005 (or 2006) means that the current landslide is the "same" landslide 

that occurred in 2005. (X-Def. UMF Nos. 10 and 24 ["recurrence"] and No. 11 [citing Myers Decls. 
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both of which state the landslides subject to this lawsuit "became active between" 2005 and 2008]; 

Memo. ISO Mot. p. 13, ll. 15-17.) (See also X-Def. Exh. 16 [Ryan Depo. 20:23-21:15, stating earlier 

slides "reactivated" in 2017].) The word "recurrence" in reference to an event is not synonymous with 

the word "same." (See https://merriam-webster.com/dictionary/recurrence (obtained 12/12/2022) 

[defining recurrence as "a new occurrence of something that happened or appeared before : a 

repeated occurrence" (emphasis added)].) The argument made by the Hiteses and the inferences they 

ask the Court to draw that the 2016/2017 landslide was the "same" landslide as one that occurred 11 

to 12 years before is not a reasonable, undisputable inference the Court can draw from Myers' 

testimony.  

Resolving all doubts against granting summary judgment, the motion for summary judgment is 

denied. 

Evidentiary Objections 

The Moving Parties' evidentiary objection to the admission of the rough transcript of the Hiteses' 

expert, Glenn Tofani (Wu Decl. ¶ 2, Guo/Lin Index of Exhs. Exh. 1), is sustained. (Code Civ. Proc. § 

225.540(b).) The Moving Parties' evidentiary objection to the excerpt of the report of Glenn Tofani 

based on lack of foundation (Wu Decl. ¶¶ 1, 2, Guo/Lin Index of Exhs. Exh. 1) is overruled. 

 
 

  

    

2. 9:00 AM CASE NUMBER:  MSC18-00496 
CASE NAME:  STRITT  VS.  SUTTER DELTA MEDICAL CENTER 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  ALFORT B. SANTOS 
*TENTATIVE RULING:* 
 
Vacated.  Notice of unconditional settlement filed on December 5, 2022. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  MSC20-00282 
CASE NAME:  GONZALEZ  VS.  RELIANT FOOD SERVICES 
HEARING ON MOTION TO SET ASIDE DEFAULT  
FILED BY:  RELIANT FOOD SERVICES, INC. , 
*TENTATIVE RULING:* 
 
Before the Court is a continued hearing on the motion to set aside the defaults of defendants Reliant 

Food Services, Inc., Shinja Kim, and Fernando Guerrero. For the reasons set forth, the motion is 

granted. Defendants' defaults are hereby set aside, and the order of June 11, 2021, striking their 

answer is hereby vacated.  

Background 
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Plaintiff Maria Gonzalez filed her complaint against Reliant Food Services, Inc. ("Reliant"), Shinja Kim, 

and Fernando Guerrero (collectively, "Defendants") in February 2020. She subsequently filed a first 

amended complaint in June 2020.  She alleges causes of action for violations of the Labor Code and 

other relief arising out of her employment by Reliant which does business as Cactus Café. Kim and 

Guerrero are the CEO and CFO, respectively, of Reliant. Defendants answered the first amended 

complaint on October 23, 2020. Their answer, however, was stricken and the Defendants' defaults 

entered at a hearing on June 11, 2021. 

This ruling is issued on the continued hearing on Defendants' motion to set aside their defaults. The 

initial hearing on the motion was held on November 14, 2022. The Court issued a detailed tentative 

ruling in which the Court rejected Defendants' grounds for mandatory or discretionary relief from the 

default under Code of Civil Procedure section 473(b) and Defendants' request for relief based on 

extrinsic mistake not stated as a ground for relief in the moving papers and raised for the first time in 

Defendants' reply. (11/14/2022 Ruling.) The Court, however, continued the hearing on the motion in 

order for the parties to submit supplemental briefing on the question of "whether the court acted in 

excess of its jurisdiction in striking the defendant's answer and entering a default." (11/14/2022 

Ruling.) No party contested the Court's November 14, 2022, tentative ruling or appeared at the 

hearing, and the November 14, 2022, Ruling became the order of the Court.  

The Court relies on and incorporates its November 14, 2022, ruling in making the current ruling on the 

motion. The parties filed their supplemental briefs on December 7, 2022.  

The Supplemental Briefing 

Defendants' supplemental brief cites cases holding that a default judgment cannot be entered against 

a defendant who has an answer on file. The briefing ignores the fact that the Defendants' answer was 

stricken before the Defendants' defaults were entered. An order striking a defendant's answer renders 

the answer a nullity and permits the Court to enter a default, and subsequent default judgment. (See 

Greenup v. Rodman (1986) 42 Cal.3d 822, 827-828; Brown v. Ridgeway (1983) 149 Cal.App.3d 732, 

736.)  

Rooney v. Vermont Invest. Corp. (1973) 10 Cal.3d 351, cited by Defendants, involved a default under a 

"Stipulation for Settlement" of the complaint, not a default after striking an answer imposed by a judge 

as a terminating sanction for litigation misconduct. The Court held entry of the judgment was 

erroneous because the settlement stipulation omitted material terms and "did not give due 

recognition to [defendants'] right to have matters which were left open by the stipulation resolved in 

an adversary fact finding proceeding." (Id. at 358 [emphasis added].) The dicta in the footnote quoted 

by Defendants from Kahn v. Kahn (1977) 68 Cal.App.3d 372 is not persuasive as the case is inapposite. 

The Court in that case affirmed an order dismissing plaintiff's second lawsuit on res judicata grounds 

after his first lawsuit was dismissed as a terminating sanction for violation of discovery orders.  

Wilson v. Goldman (1969) 247 Cal.App.2d 573, the only other case cited in Defendants' supplemental 

brief, was cited by the Court in its November 14, 2022, tentative ruling requesting supplemental 
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briefing as to whether the order striking the answer and entering the defaults was void. In that case, 

the Court reversed an order entering a default judgment against a defendant who had answered the 

complaint but failed to appear at trial to defend the action. (Id. at 577-578.) (See also Heidary v. 

Yadollahi (2002) 99 Cal.App.4th 857, 859 [explaining and relying on Wilson v. Goldman, supra, 247 

Cal.App.2d 573, stating that when defendant has answered but does not appear for trial, court cannot 

strike the answer and enter a default judgment; instead, assuming defendant was served with notice 

of the trial date, plaintiff can put on its case and proceed with an uncontested trial or continue the trial 

date].) 

Defendants did not have an answer on file when their defaults were entered because the Court struck 

their answer as a sanction for their failure to respond to the OSC and failure to appear at multiple case 

management conferences. The order entering their defaults is not void on the ground asserted by 

Defendants in their supplemental brief based on Defendants' having an answer on file when the 

defaults were entered. Defendants cite no other legal authority or factual basis to support that the 

order striking the answer and entering the defaults was void. 

Ruling 

Despite the unpersuasive supplemental briefing by Defendants, the Court has its own concerns 

regarding the validity of the orders striking the answers and entering Defendants' defaults based on 

the Court's independent review of the record in this case and whether the orders are void as entered 

in violation of the constitutional due process rights of the Defendants. Some decisions support that the 

orders striking Defendants' answer and entering their defaults were only voidable. (See Lee v. An 

(2008) 168 Cal.App.4th 558, 565-566 [stating, "Where, as here, the court has jurisdiction over the party 

and the questions presented, but acts in excess of its defined power, the judgment is voidable, not 

void. [Citation omitted.]," and holding party did not demonstrate grounds for relief on equitable 

grounds under the three-part test, including because party failed to demonstrate diligence by not 

moving for relief for two years]; In re Marriage of Andresen (1994) 28 Cal.App.4th 873, 883-884 

["Because the trial court thus had the jurisdictional power to enter the husband's default as and when 

it did, the default was not void at the time it was entered."].) 

Other cases located by the Court, however, support that where an order striking an answer or 

dismissing an action, in effect representing terminating sanctions, is issued without notice to the party 

affected, the order is void, not merely voidable. The Court's inherent authority to strike the answer and 

enter Defendants' defaults must still be exercised consistent with the constitutional right to due 

process, which requires notice and an opportunity to be heard. (See, e.g., Reid v. Balter (1993) 14 

Cal.App.4th 1186, 1193-1194 [addressing distinction between authority of court to dismiss case 

"because of the actions (or inactions) of its litigants and the procedural requirements that precede any 

such dismissal. At a minimum, such requirements include notice to the plaintiff of a motion or intent to 

dismiss and an opportunity for plaintiff to be heard. [Citation omitted.]."].) "[A] default that is void on 

the face of the record when entered is subject to challenge at any time irrespective of lack of diligence 

in seeking to set it aside within the six-month period of section 473. [Citations omitted.]" (Plotitsa v. 
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Superior Court (1983) 140 Cal.App.3d 755, 761.)  

In Reid v. Balter, the Court held that notice in connection with May 1989 hearing that the case might 

be dismissed if plaintiffs failed to appear did not give the litigants notice the case would be dismissed 

at a later status conference in October 1989 if they failed to appear. (Id.) The Court stated, "plaintiffs 

were not given notice that their case would be dismissed if they failed to appear for the status 

conference set for October 27, 1989. Therefore, dismissal was a clear violation of plaintiffs' due 

process rights [citation omitted] and the order of dismissal is void [citation omitted]." (Id. at 1194 

[emphasis added].) (See also County of Alameda v. Risby (1994) 28 Cal.App.4th 1425, 1431 ["Beyond 

the six-month ceiling [of Code of Civil Procedure section 473(b)], it is within the discretion of the court 

to use its equitable powers to grant relief only where it is clear from the face of the appellate record 

that the default should not have been entered, and the judgment or order accordingly is void. [Citation 

omitted.]" (emphasis added)]; Wilson v. Goldman, supra, 247 Cal.App.2d at 577-578 [default entered 

without court authority is void].) 

The Court has not located records in the register of actions showing that Defendants were in fact given 

notice of the Order to Show Cause hearings in May or June 2021 and the possibility that the Court 

would strike their answers and enter their defaults, directly or through their counsel or through 

Plaintiff's counsel. Though Defendants' counsel was apparently instructed to provide notice to 

Defendants, there are no proofs of service in the Court file that the Court has located demonstrating 

their counsel complied with that requirement, or demonstrating that notice was served on them by 

Plaintiff or by the Court advising them of the May and June 2021 hearings and that their answers 

would be stricken if they failed to appear. The individual defendants have filed declarations in support 

of the motion denying knowledge of those hearings. Based on the cases holding that an order made in 

violation of a party's due process right to notice is void cited above, the orders striking Defendants' 

answers and entering their defaults are void. If Plaintiff has evidence that Defendants were served with 

or otherwise received notice of those hearings, Plaintiff can contest the tentative ruling and appear 

and provide that evidence at the hearing. 

Plaintiff indicates in her supplemental brief that if the Court finds grounds to vacate the defaults based 

on extrinsic fraud or mistake or other grounds, the Court should impose conditions on Defendants' 

right to relief. Plaintiff cites Shapiro v. Clark (2008) 164 Cal.App.4th 1128, but the Court in that case 

granted relief under Code of Civil Procedure section 473(b) which explicitly allows the Court to grant 

relief on "any terms as may be just." (Id. at 1147.) Plaintiff has not cited, and the Court has not located, 

authority that allows the Court to condition relief from an order or judgment that is void. 
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4. 9:00 AM CASE NUMBER:  MSC20-00999 
CASE NAME:  HOEBERECHTS  VS.  ARISTON HEATING AND COOLING, INC. 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  ARISTON HEATING AND COOLING, INC. 
*TENTATIVE RULING:* 
 
Off calendar.  Notice of settlement to be filed. 

 

  

    

5. 9:00 AM CASE NUMBER:  MSC20-00999 
CASE NAME:  HOEBERECHTS  VS.  ARISTON HEATING AND COOLING, INC. 
HEARING ON TRIAL SETTING CONFERENCE 
*TENTATIVE RULING:* 
 
Off calendar.  Notice of settlement to be filed. 

 

  

    

6. 9:00 AM CASE NUMBER:  MSC21-02100 
CASE NAME:  POWELL  VS.  AIRBNB, INC. 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  AIRBNB, INC.  
*TENTATIVE RULING:* 
 
Hearing continued to February 6, 2023 at 9am.  

 

  

    

7. 9:00 AM CASE NUMBER:  N22-2077 
CASE NAME:  SHOHREH  RAHMANI  VS.  HABIBOLLAH  NOORI 
HEARING ON DEMURRER TO PLAINTIFF’S COMPLAINT FOR UNLAWFUL DETAINER  
FILED BY:  HABIBOLLAH  S. NOORI  
*TENTATIVE RULING:* 
 
Defendant’s demurrer is overruled. Defendant shall file an answer no later than December 27, 2022. 

 

  

 

ADD-ON  
 
 
 
 

    

8. 9:00 AM CASE NUMBER:  C22-01656 
CASE NAME:  VIVIAN  WILLIAMS  VS.  TARNETTA TATUM 
HEARING ON DEMURRER TO CROSS-COMPLAINT  
FILED BY:  VIVIAN WILLIAMS 
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*TENTATIVE RULING:* 
Before the Court is a demurrer by Plaintiff and Cross-Defendant Vivian Williams to the Cross-
Complaint filed by Defendants and Cross-Complainants Tarnetta Tatum and Shenitta Singleton. 
For the reasons set forth, the demurrer is overruled. Defendant shall file her answer to the Cross-
Complaint by January 3, 2023.  

Background 

Plaintiffs are some of the co-owners of the property located at 221 Sanford Avenue, Richmond, 

California (the "Property") along with Defendants Tarnetta Tatum and Shenitta Singleton, who each 

own a 1/24th interest in the Property. Plaintiffs' Complaint seeks partition of the Property. On 

September 26, 2022, Tatum and Singleton filed a cross-complaint for breach of fiduciary duty (1st 

C/A) and an accounting (2nd C/A).  

Cross-Complainants allege in 2006, Vivian Williams became a Successor Co-Trustee under the family 

trust of Codie L. Williams and Tarnettie Williams (collectively, the "Grandparents") after the 

Grandparents passed away. (X-Compl. ¶¶ 4-8.) A deed to the Property was recorded in 2006 granting 

1/6th interests in the Property to the beneficiaries of the trust including, among others, Vivian 

Williams and Rosie L. Singleton ("Vivian" and "Rosie" for clarity, given the other parties with the same 

last names).  

Rosie passed away in September 2010. (X-Compl. ¶ 9.) Cross-Complainants are two of Rosie's 

children. (X-Compl. ¶ 7.) Cross-Complainants allege that Vivian has had exclusive management and 

control of the Property since 2006. (X-Compl. ¶¶ 5, 8-10, 12.) After Rosie's death, Cross-Complainants 

did not receive any communications or accounting from Vivian related to the Property. (X-Compl. 

¶ 9.) They allege they "remained ignorant as to the same" until they received checks from Vivian in 

2021. (X-Compl. ¶ 9.) 

In 2019, Vivian Williams filed a Petition to Determine Succession to Real Property ("Petition") in the 

Probate Division of this Court to determine the persons who are successors to Rosie's interest in the 

Property, Case No. MSP19-01876 ("Probate Action"). (X-Compl. ¶ 13.) An order determining the 

succession was issued on March 5, 2020, and subsequently recorded. (X-Compl. ¶¶ 13, 14.) After 

Tatum and Singleton received checks from Vivian in 2021, they made multiple requests for an 

accounting for the preceding 12 years. (X-Compl. ¶ 15.) They allege they later received a "purported 

accounting" covering the Property from May 2018 through May 2022. (X-Compl. ¶ 16.) 

Standards Governing Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of the 

Cross-Complaint, but not " 'contentions, deductions or conclusions of fact or law.' " (Blank v. Kirwan 

(1985) 39 Cal.3d 311, 318.) The Court gives the Cross-Complaint "a reasonable interpretation, reading 

it as a whole and its parts in their context." (Blank v. Kirwan, supra, 39 Cal.3d at 318.) The allegations 

of the Cross-Complaint "must be liberally construed" in Cross-Complainants' favor. (Code Civ. Proc. 

§ 452; Garton v. Title Ins. & Trust Co. (1980) 106 Cal.App.3d 365, 376 ["The test on demurrer is not 
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whether the allegations are likely to be proven but whether the allegations preclude liability, and the 

allegations must be construed liberally in favor of the pleader," citing Skopp v. Weaver (1976) 16 

Cal.3d 432].)  

A general demurrer to a cause of action may be sustained when the facts alleged show the claim is 

barred by the statute of limitations. (Vaca v. Wachovia Mortgage Corp. (2011) 198 Cal.App.4th 737, 

746.) To sustain a demurrer based on the statute of limitations, however, it must "clearly and 

affirmatively" appear that the cause of action is barred based on the face of the Cross-Complaint, not 

that the cause of action might be barred. (Committee v. Green Foothills v. Santa Clara County Bd. of 

Supervisors (2010) 48 Cal.4th 32, 42; Lee v. Hanley (2015) 61 Cal.4th 1225, 1232 [demurrer based on 

statute of limitations does not lie when the action may be, but is not necessarily, barred]; Childs v. 

California (1983) 144 Cal.App.3d 155, 160-161 [where complaint that does not show on its face action 

is necessarily barred "courts should overrule the demurrer and permit the defense to be raised by 

answer."].)  

A demurrer can only be sustained if it disposes of an entire cause of action, not if only part of the 

cause of action is deficient. (PH II, Inc. v. Superior Court (1995) 33 Cal.App.4th 1680, 1682-1683 

[holding trial court erred in sustaining demurrer to a portion of malpractice and breach of contract 

causes of action]]; Fremont Indemnity Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 119.) 

Cain Declaration and Requests for Judicial Notice 

Vivian supports her demurrer with (1) a declaration by her counsel (Cain Declaration), which attaches 

Exhibits 1 through 6, (2) a request for judicial notice which requests the Court take judicial notice of 

the Exhibits 1 (Grant Deed to Property recorded in 1992), 3 (Grant Deed to the Property recorded in 

2006), and 6 (X-Compl. in this case) to the Cain Declaration, and (3) a supplemental request for 

judicial notice filed on October 27, 2022, which identifies Exhibits 7-10, but does not attach them.  

The Court grants the unopposed request for judicial notice of Exhibits 1, 3 and 6 to the Cain 

Declaration. (Evid. Code § 452(c) and (d).) With respect to the supplemental request for judicial 

notice, the Court takes judicial notice only of the fact that the Petition was filed in December 2019 in 

the Probate Action, that the Order of Succession was filed in March 2020, and that a certified copy of 

the Order of Succession was recorded in September 2020, matters which are also alleged in the Cross-

Complaint. (Evid. Code § 452(d); X-Compl. ¶¶ 13, 14.) The Court denies the remainder of the 

supplemental request for judicial notice.  

The Court does not consider the Cain Declaration, except to the extent it authenticates Exhibits 1, 3 

and 6 thereto. (Donabedian v. Mercury Ins. Co. (2004) 116 Cal.App.4th 968, 994 [in ruling on a 

demurrer "a court cannot consider . . . the substance of declarations, matter not subject to judicial 

notice, or documents judicially noticed but not accepted for the truth of their contents. [Citations 

omitted.]"].)  

Analysis 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  12/19/2022 
 

 

15 

 

A. 1st C/A - Breach of Fiduciary Duty 

"The elements of a cause of action for breach of fiduciary duty are the existence of a fiduciary 

relationship, breach of fiduciary duty, and damages. [Citations omitted.]" (Oasis West Realty, LLC v. 

Goldman (2011) 51 Cal.4th 811, 820-821.) A principal-agent relationship is one of the legal 

relationships giving rise to fiduciary duties. (City of Hope National Medical Center v. Genentech, Inc. 

(2008) 43 Cal.4th 375, 386 [agency is example of relationship imposing fiduciary obligations as a 

matter of law]; Cleveland v. Johnson (2012) 209 Cal.App.4th 1315, 1338-1339 [agent and principal and 

trustee and beneficiary are recognized legal relationships in which fiduciary duties arise, but holding 

corporate promoter is fiduciary for corporation]; Michelson v. Hamada (1994) 29 Cal.App.4th 1566, 

1579 ["agent is a fiduciary" and agency relationship may be "implied from the circumstances and 

conduct of the parties," citing among other decisions Kennard v. Glick (1960) 183 Cal.App.2d 246, 

250-251, that fiduciary relationship exists with "agent entrusted with duty of receiving and disbursing 

moneys and keeping accurate records of the transactions"].).) 

Vivian does not dispute that her fiduciary duty to Cross-Complainants, whether as a Successor Trustee 

under the Grandparents' Trust or as agent for the co-owners of the Property. Her general demurrer to 

this cause of action is made on the ground the claim is barred by the statute of limitations and that 

the facts alleged and matters subject to judicial notice demonstrate Vivian did not breach her 

fiduciary duties to Cross-Complainants.  

1. Statute of Limitations, Discovery Rule, and Notice of Claim Based on 2006 

Recorded Deed 

Vivian contends that her recording of the grant deed to Rosie in 2006 gave Cross-Complainants 

constructive or inquiry notice of their breach of fiduciary duty claims against her. Cross-Complainants 

argue the recorded deed did not give them constructive notice of their claims and they have alleged 

facts showing delayed discovery until 2021 when they received their first communication with checks 

from her without any explanation or accounting.  

Under the discovery rule, the statute of limitations for bringing a claim " 'begins once the plaintiff 

[]"has notice or information of circumstances to put a reasonable person on inquiry."[] [Citation, 

internal quotation marks omitted.] A plaintiff has reason to discover a cause of action when he or she 

' "has reason at least to suspect a factual basis for its elements," ' that is, the ' "generic" elements of 

wrongdoing, causation, and harm.' {Citation omitted.]" (Baxter v. State Teachers' Retirement System 

(2017) 18 Cal.App.5th 340, 358.) The delayed discovery doctrine has been applied to claims for breach 

of fiduciary duty involving an agent's breach. (United States Liability Ins. Co. v. Haidinger-Hayes, Inc. 

(1970) 1 Cal.3d 586, 596 [recognizing in breach of fiduciary duty claims involving agents or trustees "a 

postponement of the accrual until the beneficiary has knowledge or notice of the act constituting a 

breach of fidelity. [Citations omitted.]"].) (See also William L. Lyon & Associates, Inc. v. Superior Court 

(2012) 204 Cal.App.4th 1294, 1310 [delayed discovery rule applied to breach of contract claim against 

real estate agent, also sued for breach of fiduciary duty; triable issues as to when buyers reasonably 
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could have discovered their claim precluded summary judgment for agent].) 

Statutes of limitations generally involve fact questions which require a trial to resolve, or at a 

minimum an evidentiary record presented in a motion for summary judgment. (Kline v. Turner (2001) 

87 Cal.App.4th 1369, 1373-1374 [motion for summary judgment]; Stalberg v. Western Title Company 

(1991) 230 Cal.App.3d 1223 ("Stalberg") [trial].) Stalberg, a case relied on by Vivian, does not stand 

for the proposition that the 2006 recorded grant deed alone provided notice to Cross-Defendants to 

start the statute of limitations running. In that case, which involved breach of fiduciary duty and 

slander of title claims, the evidence at trial showed the party obtained notice of a potential easement 

over his property when he learned of a possible "wild deed" in his discussions with a neighboring 

property owner and when he observed a bankruptcy notice posted on the adjacent property 

describing the easement over his property, not solely from the existence of the recorded documents 

in the public records. (Id. at 1230-1231.)  

Other decisions have held that public records do not as a matter of law impart knowledge of claims in 

all circumstances for purposes of the statute of limitations. (See Prudential Home Mortgage Co. v. 

Superior Court (1998) 66 Cal.App.4th 1236, 1247-1248 [absence of public record of reconveyance did 

not give borrowers constructive notice of their claims against lenders and others who failed to 

reconvey deeds of trust after the secured debts were satisfied, stating, "[W]e have found no case 

suggesting the existence of public records precludes the application of the delayed discovery doctrine 

as a matter of law," and "While public records certainly impart presumptive notice under some 

circumstances, we decline to hold their mere existence imparts knowledge as a matter of law."]; 

Gryczman v. 4550 Pico Partners, Ltd. (2003) 107 Cal.App.4th 1, 6-7 [claim for breach of right of first 

refusal not barred as a matter of law; "[t]he fact the defendants recorded the memorandum of option 

does not make the delayed discovery rule inapplicable as a matter of law. "]; Federal Deposit Ins. 

Corp. v. Dintino (2008) 167 Cal.App.4th 333, 353 [reconveyance of bank's deed of trust recorded in 

error and borrower's subsequent grant deed did not give bank notice of its claim against borrower for 

unjust enrichment].)  

Cross-Defendant has not cited any authority that imposed a duty on Cross-Complainants to search the 

real property records to discover their potential interest in the Property and Vivian's breach of her 

duty to manage it for their benefit. Quick v. Pearson (2010) 186 Cal.App.4th 371 cited by Vivian 

supports that the delayed discovery rule may apply based on the facts alleged in the Cross-Complaint. 

The biological grandchild's knowledge of his father's identity did not give him notice that requiring 

him to investigate whether he had an interest in his biological grandfather's trust estate. (Id. at 378-

379.) Reversing an order sustaining the demurrer to the plaintiff's complaint, the Court noted that the 

trustee knew the plaintiff's identity and his interest in the trust, but distributed the trust assets 

without including him, which supported the breach of trust claim against the trustee. (Id. at 379.) 

Cross-Defendant cites her December 26, 2019 Petition filed in the Probate Action as providing 

presumptive notice to Cross-Complainants of their claims. The Cross-Complaint was filed less than 

three years after the Petition, making it timely under Code of Civil Procedure section 343 on which 
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Vivian relies even if the Petition gave presumptive notice of Cross-Complainants' claims. 

An additional and alternative ground for overruling the demurrer based on the statute of limitations 

is that the breach of fiduciary duty cause of action fairly interpreted encompasses breaches of 

fiduciary duty that occurred within the four-year statute of limitations period, even if accrual of the 

cause of action is not postponed under the delayed discovery rule. (X-Compl. ¶¶ 15 [2021 check sent 

without "explanatory detail"], 16 [multiple requests for accounting covering 12 years, only a 

"purported accounting purporting to cover the period May 2018 through May 2022" received], 19 

[breach by "refusing to provide an account of rents, profits, and distributions for period" Vivian 

managed Property], and 20 [Cross-Defendants "unable to determine the true value of their 

ownership" or amounts actually held by Vivian for them since 2010].) A demurrer cannot be sustained 

unless it disposes of an entire cause of action. (PH II, Inc. v. Superior Court, supra, 33 Cal.App.4th at 

1682-1683; Fremont Indemnity Co. v. Fremont General Corp., supra, 148 Cal.App.4th at 119.)  

2. Breach of Duty Based on Non-Disclosure and Failure to Account 

A fiduciary owes an affirmative duty to disclose to its principals material facts affecting their interests. 

(Bennett v. Hibernia Bank (1956) 47 Cal.2d 540, 559-560 [in context of fiduciary duties of corporation 

to its shareholders, stating, "a fiduciary has a duty to make a full and fair disclosure of all facts which 

materially affect the rights and interest of the parties, and, where a fiduciary relationship exists, facts 

which would ordinarily require investigation may not excite suspicion. [Citation omitted.]"].) "A 

fiduciary must tell its principal of all information it possesses that is material to the principal’s 

interests. [Citations omitted.]" (Michel v. Moore & Associates, Inc. (2007) 156 Cal.App.4th 756, 762 

[real estate broker with fiduciary duties to its client].) In addition, "[t]he obligation of a trustee to 

account is a continuing duty, and the beneficiary's right to demand an accounting runs with that duty 

and may be asserted so long as that duty remains unperformed. [Citations omitted.]" (Estate of 

Schneider (1979) 95 Cal.App.3d 55, 60 [citing Estate of Clary (1928) 203 Cal. 335, 340 and Elizalde v. 

Murphy (1912) 163 Cal. 681].) 

Vivian contends Cross-Complainants have not stated a claim for breach of fiduciary duty as the facts 

alleged show no breach. She "disclosed" Rosie's interest in the Property (and therefore the Cross-

Defendants' contingent interests) by recording the 2006 grant deed. (Memo. ISO Dem. p. 4, ll. 22-27, 

p. 5, ll. 25-26, p. 6, ll. 3-4.) She also cites her Petition and that she provided an accounting for the 

period of May 2018 through May 2022. Vivian has not cited any authority that a fiduciary merely 

recording a document in the public records without any communication with those to whom she 

owes a fiduciary duty satisfied her "affirmative" duty of making a full and fair disclosure of all material 

facts affecting the Cross-Complainants' interests, as stated in the foregoing authorities.  

The facts alleged regarding Vivian's actions beginning in 2019 are also not admissions that Vivian has 

performed her fiduciary duties and negating a claim for breach. The Cross-Complainant alleges 

breaches based on Vivian's failing to disclose material information to Cross-Complainants timely and 

fully and failing to timely and adequately account to them for the Property and their interest in its 
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proceeds. To the extent Vivian offers the Cain Declaration as evidence on the merits that her 

accounting provided in 2022 was sufficient to satisfy her fiduciary obligations, the Court does not 

consider that evidence on a demurrer. (Donabedian v. Mercury Ins. Co., supra, 116 Cal.App.4th at 

994; Childs v. California, supra, 144 Cal.App.3d at 163 [in ruling on demurrer, court cannot consider 

facts presented by affidavit].) 

The demurrer to the first cause of action is overruled. 

B. 2nd C/A - Accounting 

Cross-Defendant argues the second cause of action for an accounting is also barred by the statute of 

limitations and that the facts alleged do not state a cause of action because Cross-Complainants 

admit she provided an accounting to them in 2022.  

1. Statute of Limitations  

Generally, a claim for an accounting is subject to the catch-all four-year statute of limitations of Code 

of Civil Procedure section 343, or the statute of limitations applicable to the underlying claim on 

which the right to an accounting is based. (Jefferson v. J. E. French Co. (1960) 54 Cal.2d 717, 719; 

Estate of Peebles (1972) 27 Cal.App.3d 163, 166 [statute of limitations in action for accounting may be 

four years under Code of Civil Procedure section 343]; Phillis v. City of Santa Barbara (1964) 229 

Cal.App.2d 45, 68 [claim for an accounting is barred "when it appears that the statute has run against 

the basic cause of action to which the accounting is a mere incident."].)  

Vivian cites Estate of Peebles (1972) 27 Cal.App.3d 163. That case addresses the dissolution of a 

partnership when a partner dies and holds the statute of limitations for an accounting by the 

partnership commences to run on the partnership's dissolution. In that case, there was an express 

oral partnership agreement. (Id. at 164.) The Cross-Complaint does not allege the existence of a 

partnership among the co-owners of the Property.  

Vivian also argues the three-year statute of limitations of Probate Code section 16460 applies. 

The relevant portion of that statute provides: "Unless a claim is previously barred by adjudication, 

consent, limitation, or otherwise: . . . [¶] If an interim or final account in writing or other written 

report does not adequately disclose the existence of a claim against the trustee for breach of trust or 

if a beneficiary does not receive any written account or report, the claim is barred as to that 

beneficiary unless a proceeding to assert the claim is commenced within three years after the 

beneficiary discovered, or reasonably should have discovered, the subject of the claim." (Prob. Code 

§ 16460(a)(2).) 

Probate Code section 16460 applies to claims for an accounting against a "trustee." (See 

Prakashpalan v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1122-1123 [applying 

statute to claim against attorney based on funds held in the attorney client trust account].) The Cross-

Complaint alleges the Property was subject to the Grandparents' Trust but was distributed from that 

trust in 2006. Thereafter, Vivian has managed the Property as an agent for the co-owners. She has not 
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cited any authority that would make an agent managing property for its co-owners, such as Vivian, a 

"trustee" subject to the Probate Code, including Probate Code section 16460.  

Even if Probate Code section 16460 applies, the statute incorporates a delayed discovery rule, with 

discovery being "triggered under Probate Code section 16460 by the receipt of an accounting, or if no 

accounting is supplied, by facts sufficient to put the plaintiff on notice of any wrongdoing." 

(Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 Cal.App.4th at 1126 [emphasis added].) (See 

also Quick v. Pearson, supra, 186 Cal.App.4th 371, 378-379 [delayed discovery rule is referred to in 

Probate Code section 16460, reversing order sustaining demurrer and dismissing breach of trust claim 

brought against trustee who knew plaintiff was a beneficiary under the trust but gave beneficiary no 

notice of his interest in the trust and distributed trust assets to others].) Cross-Complainants allege 

they received no accounting from Vivian until sometime in 2022, and they did not discover Vivian's 

failure to account to them until 2021 when they received checks. The Cross-Complaint sufficiently 

alleges delayed discovery with respect to the breach of fiduciary duty claim underlying the claim for 

an accounting, and therefore for this cause of action, for the reasons stated above.  

Though the accounting cause of action seeks an accounting for the Property's income and expenses 

from 2006 forward (X-Compl ¶ 27), like the breach of fiduciary duty claim, Cross-Complainants allege 

a right to an accounting covering in part the period within the four-year statute of limitations (or even 

the three-year statute of limitations under Probate Code section 16460) even if the delayed discovery 

rule does not apply. They allege Vivian failed to provide income and expense information to Cross-

Complainants until 2022 and failed to make distributions of Cross-Complainants' net income share 

until 2021, and they challenge the 2022 accounting as inadequate. (X-Compl. ¶¶ 21, 23 [parties 

entitled to "thorough accounting" for period Williams controlled and managed property], 24 

["purported accounting"], 25 ["purported distribution or withdrawal of rent proceeds"].) The Court 

also does not find that the allegations that Cross-Complainants received a "purported" accounting in 

2022 or the other allegations of the Cross-Complaint are an admission that Vivian has satisfied fully 

her duty to account. 

The demurrer to the second cause of action is therefore overruled. 

 
 

 
    

19. 9:00 AM CASE NUMBER:  MSL20-03142 
CASE NAME:  BLACKHAWK MEADOWS HOA  VS.  EVANS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY:  NICOLE M. EVANS 
*TENTATIVE RULING:* 
 

The motion of Defendants Nicole M. Evans and William F. Evans for Summary Judgment, or 

Summary Adjudication of Issues is granted in part and denied in part as follows: summary 
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adjudication of Issue Nos. 1, 2 and 6 is denied. Summary adjudication of Issue Nos. 3 and 5 is granted. 

Defendants’ Issue No. 4 for adjudication is moot. Summary judgment on the complaint is denied.  

Relevant Factual and Procedural Background 

Defendants Nicole M. Evans and William F. Evans are former owners of a family residence 

within a development in Danville, CA known as Blackhawk Meadows. From the time the Evanses 

purchased their home, disputes arose with the developer, S&S Construction (sometimes the 

“Developer”), over alleged construction defects.  

In September 2020, Plaintiff Blackhawk Meadows Homeowners Association (sometimes the 

“HOA”) filed this action for breach of the Declaration of Covenants, Conditions and Restrictions for 

Blackhawk Meadows (the “CC&Rs”) by Defendants. Plaintiff seeks: (1) injunctive relief relating to 

alleged violations of the “CC&Rs”; (2) damages for alleged nuisance based on the same violations; and 

(3) declaratory relief regarding the rights and obligations of the parties under the CC&Rs.  

Defendants filed a Cross-Complaint and a First Amended Cross-Complaint against the HOA 

and its individual directors alleging causes of action for (1) breach and failure to enforce the CC&Rs; 

(2) declaratory relief regarding rights and obligations under the CC&Rs; (3) breach of fiduciary duty, 

alleging selective enforcement of the CC&Rs against Defendants; and (4) invasion of privacy as the 

result of surveillance cameras defendants installed.  

Defendants sold their home in Blackhawk Meadows in March of 2022. They no longer live or 

own any property in the Blackhawk Meadows. Defendants now move for summary judgment or 

summary adjudication of their Issue Nos. 1-5 set forth in their notice of motion.  

Legal Standards on Summary Judgment/Adjudication 

Summary judgment is appropriate when all of the papers submitted show there is no triable 

issue of material fact and the moving party is entitled to a judgment as a matter of law. (CCP § 437c, 

subd. (c).) “The purpose of the law of summary judgment is to provide courts with a mechanism to 

cut through the parties' pleadings in order to determine whether, despite their allegations, trial is in 

fact necessary to resolve their dispute.” (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843 

(Aguilar).) 

A defendant may move for summary judgment if it is contended the action has no merit. (CCP 

§ 437c, subd. (a).) A defendant moving for summary judgment has the initial burden of showing, with 

respect to each cause of action set forth in the complaint, the cause of action is without merit. A 

defendant meets that burden by showing one or more elements of the cause of action cannot be 

established, or there is a complete defense thereto. (Id., subd. (p)(2).) If the defendant makes such a 

showing, the burden shifts to the plaintiff to produce evidence demonstrating the existence of a 

triable issue of material fact. (Ibid.; Aguilar, supra, 25 Cal.4th at p. 849.) 

As further explained by the Supreme Court in Aguilar, “the party moving for summary 
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judgment bears an initial burden of production to make a prima facie showing of the nonexistence of 

any triable issue of material fact; if he carries his burden of production, he causes a shift, and the 

opposing party is then subjected to a burden of production of his own to make a prima facie showing 

of the existence of a triable issue of material fact. … A prima facie showing is one that is sufficient to 

support the position of the party in question. [Citation.] No more is called for.” (Aguilar, supra, 25 

Cal.4th at pp. 850–851.)  

Where a moving defendant makes an adequate initial showing, the burden shifts to the 

plaintiff to present evidence demonstrating a triable issue of material fact. If the plaintiff fails to do 

so, the motion will be granted. (Saelzler v. Advanced Group 400 (2001) 25 Cal.4th 763, 780–781.)  

A summary adjudication motion is treated largely the same as one for summary judgment. 

CCP section 437c(f)(1) provides: 

A party may move for summary adjudication as to one or more causes of action within an 

action, one or more affirmative defenses, one or more claims for (punitive) damages, or one 

or more issues of duty, if that party contends that the cause of action has no merit or that 

there is no affirmative defense thereto, or that there is no merit to an affirmative defense as 

to any cause of action, or both, or that there is no merit to a claim for damages, as specified 

in Section 3294 of the Civil Code, or that one or more defendants either owed or did not owe 

a duty to the plaintiff or plaintiffs. A motion for summary adjudication shall be granted only if 

it completely disposes of a cause of action, an affirmative defense, a claim for (punitive) 

damages, or an issue of duty. 

First Cause of Action for Breach of CC&Rs and Injunction (Issue Nos. 1 and 2) 

Summary adjudication of the first cause of action is denied.   

Defendants argue it is undisputed they sold their home in Blackhawk Meadows, do not own 

other property in the development, and no longer live there. Defendants further argue the HOA 

admits that injunctive relief in no longer needed. (See SUMF Nos. 1-3, 5.) Defendants argue the first 

cause of action fails because injunctive relief does not apply to wrongs that have been completed. 

(See Huntingdon Life Sciences, Inc. v. Stop Huntingdon Animal Cruelty USA, Inc. (2005) 129 Cal. App. 

4th 1228, 126.) Defendants further argue the first cause of action fails because it is based on 

violations of CC&R Rules 1 and 2 which are ultra vires, having not been put to a vote of the 

membership of the HOA.  

In opposition, the HOA argues the first cause of action can proceed as a breach of contract 

claim and there are triable issues of fact whether Defendants breached the CC&Rs. The damages 

sought on this cause of action are pursuant to section 10.11 of the CC&Rs and Civil Code section 1717; 

that is, the HOA’s attorney fees incurred in prosecuting and defending this case. 

On reply, Defendants reiterate that the sole remedy the HOA sought for breach of the CC&R’s 
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was an injunction. The HOA alleged that “a remedy at law… is inadequate” and Defendants point out 

that the only remedy specifically requested within this cause of action is injunctive relief. (See Compl., 

pars. 33 and 35(a)-(c)). On the other hand, in addition to injunctive relief and attorney fees and costs 

as the prevailing party, the HOA’s complaint includes a prayer for “[d]amages in an amount to be 

proven at trial, including. . . compensatory damages.” (Prayer, pars. 1, 3, 4.)   

Summary adjudication of the first cause of action is denied. The first cause of action is 

entitled “breach of contract and injunction.” As discussed more fully below, the HOA confuses an 

award of fees as “costs” under Civil Code section 1717 with fees as “damages” that must be pleaded 

and proved at trial. However, the HOA is still at least entitled to nominal damages on the first cause of 

action under Civil Code section 3360, which states “[w]hen a breach of duty has caused no apparent 

detriment to the party affected, he may yet recover nominal damages.” (Civ. Code § 3360; Sweet v. 

Johnson (1959) 169 Cal.App.2d 630 [A plaintiff is entitled to recover nominal damages for breach of 

contract even where he is unable to show actual damage]; Robinson v. Raquet (1934) 1 Cal.App.2d 

533 [In action for breach of contract, nominal damages are presumed to follow from proof of breach]; 

Midland Pacific Building Corp. v. King (2007) 157 Cal.App.4th 264, 275 [When a plaintiff offers no 

evidence regarding amount of damages sustained, nominal damages only are recoverable].) 

Defendants addressed in detail the impossibility of a breach occurring as to CC&R Rules 1 and 

2 as the result of the improper manner in which the Directors of the HOA purported to enact those 

rules. Specifically, Defendants argued that Rules 1 and 2 were amendments to the CC&Rs— in that 

they bestowed new rights upon the HOA and the Developer—rather than a simple clarification or 

rights and obligations. As the amendments were not formally enacted in the manner required in the 

CC&Rs, Defendants claim the entire complaint against them fails. (See Rancho Santa Fe Assn. v. 

Dolan-King (2004) 115 Cal.App.4th 28, 37-40.) 

Summary adjudication is also denied on the basis of these arguments. The burden of a 

defendant moving for summary judgment requires that it negate plaintiff's theories of liability as 

alleged in the complaint. (Conroy v. Regents of University of California (2009) 45 Cal.4th 1244, 1250.) 

The HOA has alleged that other provisions of the CC&Rs were violated and Defendants have not  

challenged the validity of those other provisions. (See Compl., pars. 29(a)-(f), 30, 37, 49.) As the 

complaint is not exclusively based on alleged violations of Rules 1 and 2, Defendants did not shift the 

burden to the HOA to raise a triable issue of fact as to any other alleged violation. While CCP section 

437c(t) permits the parties to stipulate to adjudication of an issue that does not completely dispose of 

a cause of action (e.g., the enforceability of Rules 1 and 2), no such stipulation was filed in this case. 

Second Cause of Action for Nuisance (Issue No. 3.)  

Summary adjudication of the second cause of action for nuisance is granted. “Nuisance is the 

interference ‘with the comfortable enjoyment of life or property.’ … [T]o recover damages for 

nuisance the plaintiff must prove the defendant's ‘invasion of the plaintiff's interest in the use and 

enjoyment of the land was substantial, i.e., that it caused the plaintiff to suffer “substantial actual 
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damage.” ’ The interference ‘ “must also be unreasonable.” ’ The test for determining whether the 

plaintiff has suffered an unreasonable interference with the use and enjoyment of his [or her] 

property ‘is whether the gravity of the harm outweighs the social utility of the defendant's conduct.’ ” 

(Fashion 21 v. Coalition for Humane Immigrant Rights of Los Angeles (2004) 117 Cal.App.4th 1138, 

1154.) 

Defendants’ Fact No. 10 asserts that the HOA did not suffer damages as the result of any 

nuisance allegedly caused by Defendants. The HOA’s response is that it suffered financial damages in 

the form of attorney’s fees incurred to prosecute this action. Any attorney fees to which the HOA may 

be entitled as the prevailing party are not “damages.” Courts “have consistently distinguished 

between attorney’s fees that are sought as the allowance to the prevailing party as an incident to the 

principal cause of action, and those that are sought as part of the cause of action.” (Monster, LLC v. 

Superior Court (2017) 12 Cal. App. 5th 1214, 1228.) “[T]he latter refers to circumstances where 

attorney fees are incurred in a prior action.” (Mabee v. Nurseryland Garden Ctrs., Inc. (1979) 88 Cal. 

App. 3d 420, 425). Attorneys’ fees that are incident to a cause of action “are to be adjudicated in a 

posttrial motion.” (Brown v. Mortensen (2019) 30 Cal. App. 5th 931, 943.) The HOA may seek attorney 

fees and costs after entry of judgment, if appropriate.   

In light of the foregoing, Defendants’ Issue No. 4 for adjudication is moot (although summary 

adjudication of this issue would be denied on the same basis as Issue No. 2).  

Third Cause of Action for Declaratory Relief (Issue No. 5) 

Summary adjudication of the third cause of action is granted. The declaratory judgment 

statute expressly provides that declaratory relief is available “in cases of actual controversy relating to 

the legal rights and duties of the respective parties.” (CCP § 1060.) Because CCP section 1060 “makes 

the presence of an ‘actual controversy’ a jurisdictional requirement to the grant of declaratory relief'” 

(Environmental Defense Project of Sierra County v. County of Sierra (2008) 158 Cal.App.4th 877, 885), 

a "court is only empowered to declare and determine the rights and duties of the parties ‘in cases of 

actual controversy.’” (Pittenger v. Home Savings & Loan Assn. (1958) 166 Cal.App.2d 32, 36).  

Defendants no longer own property in the development, they no longer live in the 

development, and there is no suggestion they will return. There is no basis for declaratory relief 

where, as here, only past wrongs are involved. (Baldwin v. Marina City Properties, Inc. (1978) 79 

Cal.App.3d 393, 407.) 

No Attorney Fees (Issue No. 6) 

Summary adjudication of Defendants’ Issue No. 6 is denied. Defendants contend that Plaintiff 

has no contractual entitlement to attorneys’ fees under the CC&Rs and there is no other basis to 

recover fees. The court has denied summary adjudication of the first cause of action for breach of the 

CC&Rs, and that document contains a prevailing party attorney fee provision. “Code of Civil 

Procedure section 437c, subdivision (f)(1), does not permit summary adjudication of a single item of 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
JUDICIAL OFFICER: DANIELLE K DOUGLAS 

HEARING DATE:  12/19/2022 
 

 

24 

 

compensatory damage which does not dispose of an entire cause of action,” in any event. (Decastro 

W. Chodorow & Burns v. Superior Court (1996) 47 Cal.App.4th 410, 422.)  

Evidentiary Objections  

“In granting or denying a motion for summary judgment or summary adjudication, the court 

need rule only on those objections to evidence that it deems material to the disposition of the 

motion.” (CCP § 437c(q).) The Court does not rule on Defendants’ evidentiary objections to the 

Declaration of Matthew Stapley in Opposition to the Motion for Summary Judgment because they are 

not material to the disposition of the motion. 

Summary Judgment 

In light of the foregoing, summary judgment is denied.  

 
 

 


